Confidentiality of files: State responses
A number of states have confidentiality provisions built into their compensation laws.  Here is statutory language from some of those states, as well as some practical advice. 

Colorado:
24-4.1-107.5. Confidentiality of materials.
(1) For purposes of this section, unless the context otherwise requires:

(a) "In camera review" means a hearing or review in a courtroom, hearing room, or chambers to which the general public is not admitted. After such hearing or review, the contents of the oral and other evidence and statements of the judge and counsel shall be held in confidence by those participating in or present at the hearing or review, and any transcript of the hearing or review shall be sealed, until and unless the contents are ordered to be disclosed by a court having jurisdiction over the matter.

(b) "Materials" means any records, claims, writings, documents, or information.

(2) Any materials received, made, or kept by a crime victim compensation board or a district attorney concerning an application for victim's compensation made under this article are confidential. Any such materials shall not be discoverable unless the court conducts an in camera review of the materials sought to be discovered and determines that the materials sought are necessary for the resolution of an issue then pending before the court. The district attorney shall have standing in any action to oppose the disclosure of any such materials.

Florida

    Section  960.15,  Florida  Statutes,  provides  that  this  office will
    respect  the  confidential  or  exempt  status  of  records  or reports
    received  by  this office and will not subject those records or reports
    to  public  disclosure.  Thus,  if  the initiating status of a document
    received  by  this  office  is confidential or exempt, then this office
    will  also  treat  that  document as confidential or exempt from public
    record.

    Under  Florida  law, any document received by this agency which reveals
    the  identity,  home or employment telephone number, home or employment
    address,  or  the  personal  assets  of the crime victim is exempt from
    public  disclosure when that document identifies the victim as a victim
    of  a  crime.    The identity and address of victims of sex offenses or
    child  abuse  are  also confidential. Additionally, victims of specific
    crimes   may   request   confidentiality  status  of  certain  personal
    information by indicating same on the victim compensation claim form.

Iowa

Iowa Code Section 915.90 provides that any confidential record received for victim compensation remains confidential in our hands.  This provision allows us to successfully deflect most records requests.

Kansas

74-7308

(3)  All records and information given to the board to process a claim on behalf of a crime victim shall be confidential.  Such exhibits, medical records, psychological records, counseling records, work records, criminal investigation records, criminal court case records, witness statements, telephone records, and other records of any type or nature whatsoever gathered for the purpose of evaluating whether to compensate a victim shall not be obtainable by any party to any action, civil or criminal, through any discovery process except:


(1) In the event of an appeal under the Kansas administrative procedure act from a decision of the board and then only to the extent narrowly and necessarily to obtain court review;


(2) upon a strict showing to the court in a separate civil or criminal action that particular information or documents are not obtainable after diligent effort from any independent source, and are known to exist otherwise only in board records, the court may inspect in camera such records to determine whether the specific requested information exists.  If the court determines the specific information sought exists in the board records, the documents may then be released only by court order if the court finds as part of its order that the documents will not pose any threat to the safety of the victim or any other person whose identity may appear in board records; or


(3) by any board order granting or denying compensation to a crime victim.

Louisiana

The Louisiana CVR program has a section regarding the confidentiality of its application which says:

"The following information, when submitted to the board as part of an application, shall be confidential: (1) Documents submitted by a claimant which relate to medical treatment., (2) Law Enforcement investigative reports. "

We have interpreted the term "medical treatment" to include hospital discharge summaries, mental health counseling reports and updates and any other specific medical information.  Itemized hospital bills that detail charges for services are generally treated as public records as long as there is no identifying medical diagnosis info in them.

Law enforcement reports include Police reports, forensic exams, toxicology reports, etc. and includes the recommendations of the claim investigators as well.\

In addition, the Louisiana Victims Bill of rights includes provisions to protect certain classes of victims: juveniles and sexual assault victims.  When the bill was drafted, we were successful in adding the CVR board to the list of agencies who were both entitled to receive investigative reports and to also keep all information related to those classes of victims CONFIDENTIAL. (thats both juveniles and sexual assault victims). In a sense, we legislatively piggybacked onto another bill and provision of law to help us keep some of our CVR applications confidential. 

Finally, we attempted to amend the public records law to exempt crime victims applications and their contents. We were not totally successful but were able amend that statute to allow us to screen out the victims name and personal identifying information (like SSN, unlisted phone no. etc.).  The claim would be referred to by its claim number and not by the name of the victim/or claimant.

Copies of victims tax returns, which we use to document and verify lost wages, are already confidential under other state laws that govern their use. 

We have one class action court case pending against us and we are contesting their discovery rights since the order makes no mention of access to confidential claims and records.  There has been no resolution to this case since the attorney (from New Orleans) has been displaced.

Maine
 

 4. Confidentiality. All records and information obtained by or in the possession of the Department of the Attorney General concerning an application for or an award of compensation under this chapter are confidential and may not be disclosed. However, the Attorney General may provide access to those records and information to the board for use in the board's official duties; those records and information remain confidential in the possession of the board. The records or information may, at the sole discretion of the Attorney General or designee of the Attorney General, be disclosed to:

	 
	 


A. Law enforcement officers to assist them with the discharge of their official duties;  [1997, c. 378, §8 (new).]



	 
	 


B. The courts and the Department of Corrections to provide them with information to assess, collect and disburse restitution;  [1997, c. 378, §8 (new).]



	 
	 


C. A claimant who has requested a hearing before the board or who has appealed a final decision of the board; and  [1997, c. 378, §8 (new).]



	 
	 


D. Other persons to carry out the purposes of this chapter.  [1997, c. 378, §8 (new).]



[1997, c. 378, §8 (new).]
Michigan
We have added FOIA protection to a victim's file and testimony. We also have had the standard "open meetings" language and provisions for confidentiality that travels intact with a document in the file.  I don't know that any program can protect a file from court subpoena, however, our statute does say that claim information and actions are inadmissable in a criminal proceeding. 
Minnesota

 Claims for reparations and supporting documents and reports are investigative data until the claim is paid, denied, withdrawn or abandoned.  In Minnesota law, “investigative data” means that the information is confidential, and not available to the public or the claimant, unless it is determined that release of the information will "aid the law enforcement process, promote public health or safety or dispel widespread rumor or unrest."  

After the claim is paid, denied, withdrawn or abandoned, the claim and supporting information are private data on individuals.  Private data means that the information is not public, but is accessible to the claimant.  Minnesota Statutes 611A.57, Subd. 6. 
 Nevada

NRS 217.105  Confidentiality of information.  Any information which a compensation officer obtains in the investigation of a claim for compensation pursuant to NRS 217.090 or which is submitted pursuant to NRS 217.100 is confidential and must not be disclosed except:
1.  Upon the request of the applicant or his attorney;
2.  In the necessary administration of this chapter; or
3.  Upon the lawful order of a court of competent jurisdiction,unless the disclosure is otherwise prohibited by law.


New York:

Executive Law § 633. Confidentiality of records

1. Records maintained by the board and proceedings by the board or a board member based thereon regarding a claim submitted by a victim or a claimant shall be deemed confidential with the following exceptions: (a) requests for information based upon legitimate criminal justice purposes; (b) judicial subpoenas; (c) requests for information by the victim or claimant or his or her authorized representative; (d) for purposes necessary and proper for the administration of this article. 

2. All other records, including but not limited to, records maintained pursuant to sections six hundred thirty-one-a and six hundred thirty-two-a of this article and proceedings by the board or a board member based thereon shall be public record. 

3. Any report or record obtained by the board, the confidentiality of which is protected by any other law or regulation, shall remain confidential subject to such law or regulation.

Oklahoma
 21 O.S. 142.9
 
G.        All records and information given to the Board to process a claim on behalf of a crime victim shall be confidential.  Such exhibits, medical records, psychological records, counseling records, work records, criminal investigation records, criminal court case records, witness statements, telephone records, and other records of any type or nature whatsoever gathered for the purpose of evaluating whether to compensate a victim shall not be obtainable by any party to any civil or criminal action through any discovery process except:

 

            1.  In the event of an appeal under the Administrative Procedures Act from a decision of the Board and then only to the extent narrowly and necessarily to obtain court review;

 

2.  Upon a strict showing to the court in a separate civil or criminal action that particular information or documents are not obtainable after diligent effort from any independent source, and are known to exist otherwise only in Board records, the court may inspect in camera such records to determine whether the specific information sought exists in the Board’s records, the documents may then be released only by court order if the court finds as part of its order that the documents will not pose any threat to the safety of the victim or any other person whose identity may appear in the Board’s records.


Pennsylvania  
 

§ 11.709. Confidentiality of records 
(a) General rule.--All reports, records or other information obtained or produced by the bureau during the processing or investigation of a claim shall be confidential and privileged, shall not be subject to subpoena or discovery, shall be used for no purpose other than the processing of a claim and, except as otherwise provided by law or as provided in this section, shall not be introduced into evidence in any judicial or administrative proceeding. 

(b) Disclosure restricted.--Except as otherwise provided by law, no person who has had access to a report, record or any other information under this subsection shall disclose the content of such a report, record or other information or testify in a judicial or administrative proceeding without the written consent of the direct victim or intervenor or, if the direct victim or intervenor is deceased, the claimant. 

(c) Construction.--This section shall not be construed to preclude or limit introduction of the contents of a report, record or other information in an appeal hearing before the Office of Victims' Services or in an investigation, prosecution or judicial proceeding enforcing section 1303 or in communicating with the prosecutor's office regarding restitution. 

South Dakota
The Crime Victims Compensation law says, "Any record or report obtained by the department or commission, the confidentiality of which is protected by law or administrative rule, shall remain confidential."  


Washington

7.68-140 Confidentiality

Information contained in the claims files and records of victims, under the provisions of this chapter, shall be deemed confidential and shall not be open to public inspection: Provided, That, except as limited by state or federal statutes or regulations, such information may be provided to public employees in the performance of their official duties: Provided further, That, except as otherwise limited by state or federal statutes or regulations a representative of a claimant, be it an individual or an organization, may review a claim file or receive specific information therefrom upon the presentation of the signed authorization of the claimant: Provided further, That physicians treating or examining victims claiming benefits under this chapter or physicians giving medical advice to the department regarding any claim may, at the discretion of the department and as not otherwise limited by state or federal statutes or regulations, inspect the claim files and records of such victims, and other persons may, when rendering assistance to the department at any stage of the proceedings on any matter pertaining to the administration of this chapter, inspect the claim files and records of such victims at the discretion of the department and as not otherwise limited by state or federal statutes or regulations.
