Claims for Minor Children of Sexual Assault


How do victim compensation programs handle claims on behalf of minor children, when the police are unable to establish that a sexual assault took place, or conclude that there is no probable cause to believe that a crime occurred?


There is general consensus among victim compensation programs that their determinations of eligibility are not dependent on the findings or lack thereof by police.  While the police report remains a primary source of information on whether a crime took place, compensation program decision makers have the authority and discretion to consider other information and sources, including the victim and counselors treating the victim.  Statutory authority for compensation programs to make these determinations on their own that a crime took place is generally found in each compensation statute.

This is really no different than the approach compensation programs use in any type of crime.  Compensation programs never have to rely entirely on police findings, and they don’t require convictions, criminal charges, or apprehension of a suspect.  Police reports usually are the most reliable source of information, and as a practical matter may be the only available independent source, and therefore are relied upon heavily.  But child sexual assault cases are inherently more difficult to assess because the only witnesses may be the alleged perpetrator, who is silent or denying that a crime took place; and the child, who may be unable to testify or may not provide information sufficient to establish a crime took place.  Forensic tests also may not be available, because disclosure by the child may come much later than in a sexual assault against an adult.

Some states stress that a finding of no probable cause by police likely would lead to denial, and some say that a counselor’s statement would not be enough.  One responding state said that they would rule in favor of the child if the police say they can’t find either that a crime took place or that it didn’t take place.

But most programs confirm that they must make an independent decision, considering all sources of information, and giving proper weight to each one.
The question asked and individual responses appear below.

Question: Do you have any information regarding how other states handle claims for minor children of sexual assault where the police are unable to establish that a crime took place , or when the police investigation concludes that there is no probable cause to believe that a crime occurred.   

 

At this time, the State of Connecticut statutes requires OVS  to verify that a crime took place through the information from the appropriate police department.

 

Do any other state's have statutory language that allows them to consider minor victim of sexual assault where the police forward information that they are unable to establish that a crime took place?

Arizona:
Under Arizona Administrative Code, it is the board that determines whether criminally injurious conduct occurred. If there are other sources that a board could use to determine that criminally injurious conduct occurred using sources other than an official police report they have that ability to explore the information and consider. Basically, our rules define criminally injurious conduct as conduct that constitutes a crime as defined in Arizona statute or federal law. The rules further direct that “the board shall make a compensation award only if it determines that…criminally injurious conduct occurred in Arizona or occurred outside of Arizona in an area without a crime compensation program and affected a resident…” We instruct our boards to use other sources, particularly in cases involving children such as testimony of relatives, school counselors, or child protective services. If the police could not substantiate and other sources were explored and also could not substantiate, the Board would likely not support the claim. If other sources appear to provide some substantiation, the decision is left to the vote of individual board members as to the validity of that information.

Idaho:
We have statutory authority to make our own finding on whether the was criminally injurious conduct. But with the evidence from the investigation saying no crime occurred, it would be difficult to find that victim eligible. So we would likely deny. In our investigations we regularly get counselor information, but if there still isn't a disclosure, then it does little good.
Maine:

IN Maine, the Board makes an independent finding of the crime, by a preponderance of all the credible evidence. Usually, this is the police report, sometimes augmented by medical records and DHS reports. The Board is not limited by what the prosecution chooses to do or whether the police think they have a case; however, the Board still must find, independently, that a crime was committed.

Minnesota

In Mn, there must be a preponderance of evidence that a crime took place.  We would probably have to deny if law enforcement and/or social services were unable to establish that a crime took place.  If the social service agency indicated they found there was abuse, then we could pay, but if the case is “unfounded” by social services, then we have to deny the claim.  In those situations, we advise the claimant that the claim can be reopened in the future if more evidence of the crime is uncovered. 
New Mexico:
Frequently we receive in applications on children and, as stated below the police investigation  concludes that there is no probable cause to believe that a crime occurred.  I think that frequently  states probably struggle with these type of situations regarding child victims.  I also think that most of us would agree that some type of abuse is usually going on with that child.  What becomes difficult is to have enough information and/or evidence to support that.   Fortunately our statute allows for our Board to make that determination.  In case it is helpful to Rachel, below is the section of our statute that allows our Board to make that decision.

        "An order may be made under this section whether or not any person is prosecuted for or convicted of a crime enumerated in Section 31-22-8NMSA 1978, provided an arrest has been         
         made or the act or omission constituting such a crime has been reported to the police in a reasonable time.  No order may be made under this section unless the commission finds that:
                   (1) the crime did occur:

This has allowed for our Board to make the determination that a crime did occur. 
Oklahoma:
In Oklahoma, the Board can make an award if, based upon the preponderance of evidence, there is reason to believe a crime occurred.  In child sexual abuse cases, the preponderance of evidence could be the child's disclosure to a counselor.  We do require the crime be reported to law enforcement, but there is no requirement that law enforcement be able to find that a crime occurred.   Here is the statutory language that gives us this flexibility:
 

21 O.S. 142.5


A.
The Crime Victims Compensation Board shall award compensation for economic loss arising from criminally injurious conduct if satisfied by a preponderance of the evidence that the requirements for compensation have been met.  
 

South Carolina
In SC if the police state on their report that they are unable to establish whether or not a crime took place (they can't say that it happened and they can't say that it did not happen) we rule in favor of the child and we will agree to pay for counseling only for the victim.  Especially if we have a child that has disclosed. We too must verify that a crime took place but if law enforcement can not say that it did not take place then we just rule in favor of the child and will agree to pay for counseling.

Washington state:
The short answer is: Washington statute requires police evidence and/or medical evidence to allow a claim for benefits

The long answer is: We are fortunate to have access to sexual assault experts that can give opinions as to whether or not they believe on a “more probable than not basis” a child has been sexually abused due to a specific incident.  Having said this, law enforcement in WA state is our partner and we have found them to be the beginning source to send us to these experts when there is no actual evidence of the sexual assault yet they from their investigation believe something did happen to a child. 

West Virginia:

WV has no statute which might assist a response. These claims are done on a cases by case basis and the conviction or arrest of an offender is not needed. Our investigators review the statements of the investigating officers and the opinion of the counselor treating the child. We have paid claims where the alleged offender is not convicted if the weight of other information leads to the conclusion that the child has been the victim of sexual assault. Our office tends to be fairly liberal in these claims and we prefer to err on the side of the child.
